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January, 2022 

Competition Bureau Enforcement: 

Deceptive Marketing Practices 

The Competition Bureau has begun 2022 with announcements about two investigations 

of deceptive marketing practices.  The reported cases provide guidance for businesses 

that make advertising claims generally, as well as specific guidance about environmental 

claims and health claims.  In one case, the advertiser agreed to pay a penalty of $3 

million, to make other payments and to take other actions.  In the other case, the 

company is subject to a court-ordered requirement to provide records and information to 

the Competition Bureau.  These cases illustrate the risks of non-compliance with the 

Competition Act’s advertising provisions. 

Misleading Environmental Claims:  Recycling, Keurig Canada 

The Competition Act (the “Act”) regulates advertising claims with provisions that prohibit 

false and misleading representations made in connection with the promotion of a product 

or service, or any business interest.1  Among these provisions are: s. 74.01(1)(a) which 

prohibits making representations to the public that are false or misleading in a material 

respect (meaning that the representation is likely to influence a customer’s buying 

decision); and s. 74.01(1)(b) which requires that claims relating to performance, efficacy 

or length of life must be based on an adequate and proper test.  The Act also contains a 

criminal offence provision, s. 52(1), which can be used to prosecute false or misleading 

representations that are made knowingly or recklessly.  

                                                 
1   Part VII.1, sections 74.01 – 74.19, available on the Department of Justice website at: https://laws-

lois.justice.gc.ca/eng/acts/C-34/index.html. 
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Specifically with respect to environmental claims, the Competition Bureau has issued 

recent compliance advice for businesses.  In “Environmental claims and greenwashing”2 

the Bureau noted that Canadians have become increasingly concerned about the 

environment and climate change, and that the demand for “green” products or services 

has increased.  The Bureau reminded businesses to avoid vague claims, such as “eco-

friendly” or “safe for the environment”, and that environmental claims are subject to the 

requirement for adequate and proper testing.  It reminded businesses to ensure that 

environmental claims: are truthful and aren’t misleading; are specific - be precise about 

the environmental benefits of your product; are substantiated and verifiable - claims 

must be tested and all tests must be adequate and proper; do not result in 

misinterpretations; do not exaggerate the environmental benefits of your product; and do 

not imply that your product is endorsed by a third-party organization if it isn’t; and, if you 

are unsure whether a claim will mislead or misrepresent, do not make the claim.3 

Keurig Canada Inc. (“Keurig”) advertised its single-use coffee pods with claims that they 

were widely accepted for recycling and easy to recycle.4  The claims were made on the 

pods and their packaging, on the company website and on social media.  The 

Competition Bureau’s investigation found that, outside of British Columbia and Quebec, 

the pods were not widely accepted by municipal recycling programs.  It also concluded 

that claims about preparing the pods for recycling were incomplete, omitting steps 

required by some local recycling programs.  

In a settlement agreement, Keurig agreed to:  pay an administrative monetary penalty of 

$3 million and to donate $800,000 to a Canadian charitable organization focused on 

environmental causes; to pay $85,000 for the costs of the Bureau’s investigation; 

change its recyclable claims and the packaging of its K-Cup pods; publish corrective 

notices about the recyclability of its product on its websites, on social media, in national 

and local news media, in the packaging of all new brewing machines and via email to its 

                                                 
2   Updated November 3, 2021, (“Environmental claims”) posted on the Competition Bureau website at:  

https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04607.html 

3   Environmental claims, under the heading, “Making environmental claims about your products and 

services”. 

4   “Keurig Canada to pay $3 million penalty to settle Competition Bureau’s concerns over coffee pod 

recycling claims”, Competition Bureau news release, January 6, 2022, posted at:  
https://www.canada.ca/en/competition-bureau/news/2022/01/keurig-canada-to-pay-3-million-penalty-to-
settle-competition-bureaus-concerns-over-coffee-pod-recycling-claims.html 

https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04607.html
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subscribers; and to enhance its corporate compliance program to promote compliance 

with the law and to prevent deceptive marketing issues in the future. 

Misleading Health Claims:  Weight Loss, NuvoCare 

Weight loss claims are among the most common categories of misleading 

representations and the Competition Bureau has addressed them numerous times, 

including in the 2020 edition of its Deceptive Marketing Practices Digest.5  Referencing 

data to show that 6 in 10 Canadians aged 18 - 79 are either overweight or obese, the 

Bureau noted that weight loss solutions are in constant demand, and that consumers are 

vulnerable to deceptive weight loss claims.  Typical claims may involve promises that:   

consumers who use the product will lose a substantial amount of weight; the product 

works for everyone; weight loss will be easy; results will be quick; weight will come off 

and stay off; and the product can target particular areas, like belly fat.  Claims are often 

made using scientific-sounding claims about how a product works, including that the 

product:  blocks the absorption or storage of fat; inhibits carbohydrate absorption; 

stimulates an enzyme that burns fat; burns calories; or converts fat into muscle. 

The Competition Act’s deceptive marketing provisions, noted above, prohibit businesses 

from making materially false or misleading representations generally, as well as a 

specific requirement that claims about the performance or efficacy of a product must be 

based on adequate and proper testing.  The business making the representation has the 

burden of proving that an adequate and proper test was conducted prior to the claim 

being made.  The requirements of the test will vary, depending on the nature of the claim 

and on the general impression conveyed. 

Specifically with respect to weight loss claims, the 2020 Digest notes that it is not 

sufficient for an advertiser to have test results showing modest weight loss if the general 

impression suggests that a consumer’s use of the product will yield more significant 

results. Similarly, if the representations create the general impression that the product 

will work for everyone, then it is unlikely that testing on only one sub-population will be 

adequate and proper.  The 2020 Digest notes that weight loss advertising must also 

comply with the general misleading representation provisions of the Act, which could 

                                                 
5   March 4, 2020 (the “2020 Digest”).  Posted on the Competition Bureau web site at 

https://www.competitionbureau.gc.ca/eic/site/cb-bc.nsf/eng/04520.html#sec03 
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apply to representations suggesting that the product or claims have been endorsed or 

approved by a reputable body or government agent, or have been substantiated in 

clinical trials, where that is not the case.  The requirements that apply to testimonials 

also apply to weight loss claims made by social media influencers.  

The Competition Bureau’s second January 2022 announcement, about its investigation 

of NuvoCare Health Sciences Inc. (“NuvoCare”),6 indicates that the Bureau has obtained 

a court order to compel NuvoCare to produce records and information relevant to the 

Bureau’s ongoing investigation.  The investigation relates to weight loss claims made by 

the company for its natural health products.  As noted in the 2022 NuvoCare release, 

NuvoCare had entered into a temporary consent agreement in May 2020,7 based on 

concerns about unsubstantiated weight loss and fat burning claims.  The 2020 

agreement had been entered into on the eve of a hearing before the Competition 

Tribunal, and it remains in effect until the Bureau’s investigation has been concluded. 

Advertisers should understand that the Competition Bureau has prioritized its 

enforcement of the deceptive marketing practices provisions of the Act, and, in 

particular, is working to protect consumers from businesses that make false and 

misleading representations to promote their products and services.   

If you have questions about advertising claims or any other competition law matters, 

contact Carol Anne O’Brien at caob@caobrienlaw.com, or (416) 640-7270. 

 

                                                 
6   “Competition Bureau advances investigation into NuvoCare’s weight loss claims”, Competition Bureau 

news release, January 7, 2022 (the “2022 NuvoCare release”), posted at:  
https://www.canada.ca/en/competition-bureau/news/2022/01/competition-bureau-advances-investigation-
into-nuvocares-weight-loss-claims.html 

7   Described in “Competition Bureau protects consumers from the potential harm of NuvoCare’s weight loss 

claims”, Competition Bureau news release, May 13, 2020 posted at:  https://www.canada.ca/en/competition-
bureau/news/2020/05/competition-bureau-protects-consumers-from-the-potential-harm-of-nuvocares-
weight-loss-claims.html 

Carol Anne O’Brien’s law practice is focused on regulatory matters including competition law, advertising 
and marketing, communications law (broadcasting and telecommunications), and privacy. 
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